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CASE  SUMMARIES: 


ADVERSE  ACTIONS 

GEORGE  E.  ASHFORD  v.  DEPARTMENT  OF  JUSTICE . 
BUREAU  OF  PRISONS  (Docket  No.  DA075299039 ) 
June  1 , 1981 

The  appellant  was  removed  from  his  position  as 
Correctional  Treatment  Specialist  for  three  reasons: 

1)  he  was  charged  with  unprofessional  conduct;  2)  he 
was  charged  with  refusal  to  cooperate  during  an  offi- 
cial government  inguiry,  specifically,  with  refusing  to 
answer  questions  and  discuss  his  activities  incident  to 
the  charge  of  unprofessional  conduct  during  an  inves- 
tigative interview;  and  3)  he  was  charged  with  refus- 
ing to  obey  a proper  order,  based  on  his  refusal  to 
answer  questions  in  an  investigative  interview  after 
having  been  ordered  to  do  so  by  the  Acting  Regional 
Director  of  the  Bureau. 

The  appellant  argued  that  the  agency's  action  was 
not  sustained  by  a preponderance  of  the  evidence  and 
that  the  action  was  taken  in  retaliation  for  his  efforts  to 
improve  the  status  of  black  officials  in  the  criminal 
justice  system.  He  further  argued  that  he  had  a right 
to  be  represented  during  questioning  into  matters  that 
could  lead  to  disciplinary  actions  and  that  he  could 
properly  refuse  to  answer  questions  if  his  right  to 
representation  was  denied. 

The  presiding  official  found  that  because  appellant 
was  not  assured  that  the  results  of  the  investigation 
would  not  be  used  against  him,  and  because  he  had 
not  been  informed  of  the  specifics  of  the  allegations 
against  him,  he  was  justified  in  refusing  to  obey  the 
order  to  answer  questions;  thus,  the  charges  relating 
to  that  refusal  were  not  sustained.  The  presiding  offi- 
cial found  that  the  underlying  substantive  charge 
against  appellant  was  not  supported  by  the  evidence 
and  that  the  record  did  not  substantiate  his  claim  of 
racial  discrimination  or  retaliation. 

The  Bureau  filed  a petition  for  review  contending 
that  appellant  had  no  right  to  refuse  to  cooperate  in  an 
administrative  inquiry  because  there  is  no  right  to 
representation  at  such  an  inquiry.  The  Board  granted 
the  petition  for  review,  reversed  the  initial  decision, 
reversed  the  penalty  imposed  by  the  agency,  and  sus- 
tained the  basis  for  the  agency  action. 


The  Board  found  that  the  appellant  did  not  have  a 
right  to  notice  of  specific  charges  in  an  investigatory 
proceeding;  that  he  did  not  have  a right  to  represen- 
tation at  an  investigative  interview;  and,  that  the  right 
to  refuse  to  answer  questions  on  the  basis  of  self- 
incrimination  applies  only  where  there  is  a reasonable 
belief  that  the  investigation  could  result  in  criminal 
proceedings,  which  could  not  result  from  this  investi- 
gation. 

In  Douglas  v.  Veterans  Administration,  MSPB 
Docket  No.  AT075299006  (April  10,  1981),  the  Board 
held  that  when  an  agency's  action  is  based  on  multiple 
charges,  some  of  which  are  not  sustained,  the  penalty 
must  be  re-examined  to  determine  whether  it  is  war- 
ranted by  the  sustained  charges.  The  Board  did  not 
find  the  appellant's  silence  to  warrant  removal  and 
ordered  the  removal  action  cancelled  and  a 15-day 
suspension  substituted  in  its  place. 

DOUGLAS  BAUM  v.  THE  DEPARTMENT  OF  THE 
TREASURY,  BUREAU  OF  ALCOHOL,  TOBACCO, 
AND  FIREARMS  (Docket  No.  PH07528010122) 

June  3,  1981 

Appellant  was  removed  from  the  position  of  mail 
and  file  clerk  for  unsatisfactory  performance.  The 
presiding  official  affirmed  the  action. 

Appellant  argued  in  the  petition  for  review  that  the 
presiding  official  erred  in  denying  his  oral  motion  for 
the  production  of  documents,  a motion  made  for  the 
first  time  at  the  hearing.  The  presiding  official's  reason 
for  the  denial  of  the  motion  was  that  it  was  untimely. 

Yet,  because  the  appellant  was  without  legal  repre- 
sentation, a prehearing  notice  sent  to  the  parties  was 
ambiguous,  and  a provision  in  the  regulations  allows 
oral  motions  in  the  course  of  a hearing,  the  Board 
found  that  it  was  incumbent  upon  the  presiding  offi- 
cial to  weigh  the  relevance  of  the  requested  docu- 
ments against  the  delay  that  would  have  been  caused 
if  the  agency  had  to  produce  the  documents  during 
the  hearing.  The  Board  found  that  the  presiding  offi- 
cial erred  in  his  refusal  to  grant  appellant's  motion 
regarding  the  production  of  documents.  It  said  that 
obtaining  the  documents  would  not  have  significantly 


delayed  the  hearing,  and  they  were  material  and  rele- 
vant to  appellant's  defense.  The  initial  decision  was 
vacated,  and  the  case  remanded  to  the  field  office. 

STEPHEN  BOSCO.  et  al.v.  DEPARTMENT  OF  THE 
TREASURY  Theodore  Derol,  Murray  Havelin, 
Gregory  Howard,  Robert  C.  Kea,  Bart  Lordan,  Steven 
Mackin,  John  Main,  Jeanne  O'Hara,  George  Smith, 
Michael  Sullivan,  John  Thielman  (Docket  No. 
NY07528010033);  Edward  Jastrzeski  (Docket  No. 
PH07528010188),  Frank  Kosloski  (Docket  No. 

PH07528010189),  Herman  Reese  (Docket  No. 

PH07528010194),  David  Carey  (Docket  No. 
PH07528010190),  Joseph  Lusen  (Docket  No. 

PH07528010196),  Leo  Mersberger  (Docket  No. 
PH07528010191),  Robert  Neri  (Docket  No. 
PH07528010195),  Byron  Purnell  (Docket  No. 

PH07528010193),  Timothy  Whitby  (Docket  No. 
PH075280 1 0 1 92) , Curtis  Hite  (Docket  No. 
PH075280 10345)  June  1,  1981 

The  appellants  held  positions  which  were  reclassi- 
fied from  the  Wage  Grade  (WG)  Schedule  to  the 
General  Schedule  (GS).  They  were  afforded  the 
benefits  of  the  retained  grade  and  pay  since  the  Gen- 
eral Schedule  positions  to  which  they  had  been 
assigned  were  at  lower  basic  rates  of  pay  than  the 
Wage  Schedule  positions  they  had  previously  occu- 
pied. In  the  initial  decisions,  appellants'  appeals  were 
dismissed  with  prejudice,  it  being  determined  that 
since  they  had  received  the  grade  and  pay  retention 
benefits,  the  Board  had  no  jurisdiction.  Atwell  v. 
Department  of  the  Army,  MSPB  Opinion  and  Order 
No.  PH075299098  (1980) 

The  appellants'  petitions  for  review,  filed  by  the  Na- 
tional Treasury  Employees  Union,  tried  to  draw  dis- 
tinctions between  their  appeals  and  the  factual  and 
legal  circumstances  surrounding  the  Atwell  decision. 
The  alleged  distinctions  were  that  appellants'  posi- 
tions were  reclassified  from  the  Wage  Grade  to  the 
General  Schedule,  that  in  this  case  appellants  chal- 
lenged the  propriety  of  the  underlying  reclassifica- 
tion, whereas  there  is  no  indication  that  appellants  did 
so  in  Atwell,  and  that,  in  the  current  case,  appellants 
retained  grade  and  pay  pursuant  to  regulations  of  the 
Office  of  Personnel  Management  rather  than  by  stat- 
ute. In  a consolidated  decision,  the  Board  found  the 
supposed  distinctions  drawn  by  appellants  insufficient 
to  place  this  case  outside  the  control  of  Atwell  and 
denied  the  petition  for  review. 


JOSEPH  R.  BOUDREAUX  v.  DEPARTMENT  OF  THE 
TREASURY  (Docket  No.  DA075209239)  June  30,  1981 

Appellant  was  removed  from  his  position  as  a Tax 
Fraud  Investigative  Aide.  In  the  initial  decision,  the 
presiding  official  sustained  the  removal  action. 

Appellant's  petition  was  based  upon  a reguest  to 
present  additional  witnesses,  an  alleged  error  in  the 
presiding  official's  decision,  and  an  allegation  that 
the  agency  failed  to  prove  that  the  penalty  of  removal 
was  not  so  harsh  as  to  be  out  of  proportion  to  the 
offense. 

The  Board  found  that  appellant  did  not  satisfy  the 
requirements  of  the  Board's  regulations  governing 
reviews  on  the  basis  of  newly  available  evidence.  The 
Board  also  rejected  appellant's  allegation  of  error  in 
the  initial  decision  since  appellant  identified  nothing 
in  the  record  indicating  error.  Finally,  the  Board 
found  no  error  in  the  presiding  official's  conclusion 
that  removal  promoted  the  efficiency  of  the  service. 

HARRY  E.  BREWSTER  v.  DEPARTMENT  OF  THE 
NAVY  (Docket  No.  DC075209248)  June  11,  1981 

The  appellant  petitioned  for  review  of  the  initial 
decision  that  sustained  most  of  the  agency's  allega- 
tions of  unsatisfactory  performance.  The  initial  deci- 
sion rejected  the  appellant's  allegation  of  age  discrim- 
ination and  found  that  the  appellant's  removal  from 
his  position  would  promote  the  efficiency  of  the  ser- 
vice. 

The  appellant  was  charged  with  deficiencies  in  his 
performance  which  continued  to  deteriorate  to  the 
point  where  it  was  no  longer  satisfactory.  The  Board 
upheld  the  presiding  official's  findings  that  the  agency 
had  met  its  burden  of  proving  that  appellant  had  failed 
to  meet  the  performance  requirements  of  his  position, 
and  that  appellant  failed  to  prove  harmful  error  or  age 
discrimination. 

The  Board  reopened  the  case  to  determine  whether 
removal  was  an  appropriate  penalty.  The  Board  held 
that  in  a Chapter  75  case  regarding  adequacy  of  em- 
ployee performance,  the  burden  is  on  the  agency  to 
prove  not  only  that  the  appellant  had  failed  to  satis- 
factorily perform  his  or  her  duties,'  but  also  that  his  or 
her  removal  would  promote  the  efficiency  of  the  ser- 
vice. In  the  process  of  determining  whether  a removal 
would  promote  the  efficiency  of  the  service,  the  Board 
is,  in  effect,  deciding  whether  the  penalty  of  removal 
is  reasonable. 
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Under  the  circumstances  in  this  case,  the  agency 
failed  to  show  that  its  selection  of  the  penalty  of 
removal  was  reasonable  and  appropriate.  The  Board 
vacated  the  presiding  official's  findings  and  remanded 
the  case  to  the  Field  Office. 

JOHN  DOE*  v.  NATIONAL  SECURITY  AGENCY 

(Docket  No.  PH075209076)  June  8,  1981 

‘The  name  of  the  appellant  has  been  deleted  to  pre- 
vent a clearly  unwarranted  invasion  of  the  privacy  of  a 
third  party. 

The  appellant  was  removed  from  his  position  based 
on  the  charge  of  performing  sexual  acts  with  his  minor 
daughter.  The  presiding  official  reversed  the  removal, 
finding  that  the  agency  proved  some  of  the  charges  of 
incestuous  acts,  but  failed  to  establish  the  existence  of 
a nexus  between  the  appellant's  conduct  and  the  effi- 
ciency of  the  service.  The  agency  petitioned  for  re- 
view and  the  Office  of  Personnel  Management  inter- 
vened with  a memorandum  supporting  the  petition. 

The  Board  noted  that  the  agency's  mission  was  un- 
usual in  its  exclusive  national  security  orientation  and 
its  reguirement  that  all  employees  be  cleared  for  ac- 
cess to  classified  information.  It  noted  a variety  of 
statutes  and  regulations  reguiring  that  persons  with 
access  to  classified  information  be  trustworthy,  reli- 
able and  stable. 

In  Merritt  v.  Department  of  Justice,  MSPB  Docket 
No.  PH075209058  (June  8,  1981),  the  Board  found  that 
a removal  action  based  on  off-duty  misconduct  may 
be  sustained  only  upon  the  determination  of  a nexus 
between  the  conduct  and  the  efficiency  of  the  service. 
This  determination  must  be  based  on  evidence  linking 
the  off-duty  misconduct  with  the  efficiency  of  the  ser- 
vice or,  in  certain  egregious  circumstances,  on  a pre- 
sumption of  nexus  which  may  arise  from  the  nature 
and  gravity  of  the  misconduct.  In  the  latter  situation, 
the  presumption  may  be  overcome  by  evidence  show- 
ing the  absence  of  adverse  effect  upon  service  effi- 
ciency, in  which  case  the  agency  may  not  rely  solely 
on  the  presumption  but  must  present  evidence  to  carry 
its  burden  of  proving  nexus. 

The  Board  concluded  that  this  case  is  one  in  which 
the  presumption  of  nexus  arises  from  the  nature  and 
gravity  of  appellant's  misconduct.  At  the  hearing  on 
appeal,  appellant  presented  evidence  concerning  his 
continued  performance  "at  the  highest  level  of  com- 
petence'' after  the  misconduct  involved.  The  Board 
found  that  although  the  evidence  introduced  by  the 
appellant  tended  to  refute  the  presumption  of  nexus,  it 
did  not  fully  overcome  that  presumption.  It  further 
agreed  with  the  agency's  contention  that  appellant's 


misconduct  raised  substantial  and  continuing  ques- 
tions  as  to  his  mental  and  emotional  stability.  The 
Board  concluded  that  because  the  agency  had  shown 
by  a preponderance  of  the  evidence  that  appellant 
engaged  in  sexual  acts  with  his  minor  daughter,  it 
established  the  general  lack  of  trustworthiness  on  his 
part  which  might  impair  his  ability  to  perform  his 
classified  duties  and  the  ability  of  the  agency  to  per- 
form its  sensitive  mission.  It  concluded  that  appellant's 
removal  promoted  the  efficiency  of  the  service.  The 
initial  decision  was  reversed  and  appellant's  removal 
was  sustained. 

PETER  H.  DWIGHT  v.  VETERANS  ADMINISTRA- 
TION (Docket  No.  BN075209068)  June  26,  1981 

The  presiding  official  upheld  the  removal  of  the  ap- 
pellant— general  engineer  at  a medical  center — who 
was  charged  with  negligence  because  he  permitted  a 
contractor  to  perform  demolition  work  before  secur- 
ing area  utility  services,  as  reguired. 

Appellant's  petition  for  review  alleged  that  removal 
was  too  harsh.  In  his  initial  decision  the  presiding  offi- 
cial had  considered  the  appellant's  prior  satisfactory 
service  immaterial,  but  the  Board  has  since  held,  in 
Douglas  v.  Veterans  Administration,  MSPB  Order 
No.  AT075299006  (April  10,  1981),  that  there  are  sev- 
eral factors  to  consider  in  deciding  a penalty,  such  as: 
past  work  record  and  disciplinary  record,  length  of 
service,  seriousness  of  the  offense,  including  whether 
it  was  intentional,  technical  or  inadvertent,  and  the 
adequacy  and  effectiveness  of  alternative  sanctions  to 
deter  such  conduct  in  the  future.  It  concluded  that 
removal  was  an  excessive  penalty  in  this  case. 

It  also  cited  Howard  v.  United  States,  No.  77-219 
RDF  (D.  Nev,  July  3,  1980)  which  said  that  (regarding 
a physician)  "a  single  incident  would  normally  result 
in  the  loss  of  a license  only  if  the  charge  involved 
moral  turpitude." 

The  Board  noted  that  no  harm  resulted  from  the 
error  in  this  case.  It  said  that  a 60-day  suspension 
would  impress  the  appellant  with  the  seriousness  of 
the  occurrence  without  overpenalizing  him  for  an  iso- 
lated event,  and  that  it  would  help  deter  negligence  in 
other  employees. 

The  initial  decision  was  affirmed  as  modified  by  this 
opinion  and  order,  and  the  Veterans  Administration 
directed  to  cancel  the  removal  action,  and  to  suspend 
appellant  for  60  days. 
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GEORGE  R.  GALLAGHER  v.  U.S.  POSTAL  SERVICE 

(Docket  No.  PH075209001)  June  8,  1981 

Appellant  was  removed  from  his  position  of  Medical 
Officer  with  the  agency  based  on  the  charge  of  "con- 
duct unbecoming  a postal  employee."  In  its  notice  of 
the  proposed  removal,  the  agency  set  forth  the  basis 
of  the  charge:  the  appellant  had  been  indicted  by  a 
Federal  Grand  Jury  on  numerous  counts  of  mail  fraud, 
making  false  statements,  and  Medicare  fraud.  He 
pleaded  guilty  to  one  charge  of  making  a false  state- 
ment; the  other  charges  were  dropped;  he  was  sen- 
tenced to  a term  on  probation  and  fined.  During  the 
criminal  proceedings,  the  appellant's  name,  the 
charges  against  him,  and  the  ultimate  outcome  were 
widely  publicized. 

The  presiding  official  concluded  that  the  agency 
had  established  by  a preponderance  of  evidence  that 
appellant's  removal  serves  to  promote  the  efficiency 
of  the  service,  and  affirmed  the  removal.  The  appel- 
lant petitioned  for  review,  charging  that  the  regula- 
tion prohibiting  "conduct  unbecoming  a postal  em- 
ployee" was  unconstitutionally  vague;  that  newspaper 
articles  containing  hearsay  were  wrongfully  admitted 
into  evidence;  that  there  was  no  evidence  showing  a 
detrimental  effect  of  his  conduct  on  the  efficiency  of 
the  service;  that  the  presiding  official  erroneously 
concluded  his  removal  would  promote  the  efficiency 
of  the  service;  and  that  the  presiding  official  errone- 
ously shifted  the  burden  of  proof  from  the  agency  to 
the  appellant. 

The  Board  found  that  it  need  not  reach  the  issue  of 
whether  the  agency  regulation  was  unconstitutionally 
vague  since  it  was  not  unconstitutionally  vague  as  ap- 
plied in  this  case.  With  regard  to  the  admissibility  of 
newspaper  articles,  the  Board  found  that  they  did  not 
constitute  hearsay  because  they  were  not  introduced 
to  establish  the  truth  of  matters,  but  to  show  the  noto- 
riety of  appellant's  indictment  and  conviction.  Fur- 
ther, the  factfinder  in  an  administrative  adjudication 
may  consider  relevant  and  material  hearsay  evidence. 
Thus,  the  newspaper  articles  were  properly  admitted 
into  evidence. 

The  Board  analyzed  appellant's  contention  that  the 
agency  failed  to  establish  a nexus  between  his  con- 
duct and  the  detriment  to  the  efficiency  of  the  service 
under  the  framework  established  in  Merritt  v.  Depart- 
ment of  Justice,  MSPB  Docket  No.  PH075209058,  (June 
8,  1981).  In  that  case,  the  Board  held  that  in  some 
egregious  circumstances  a presumption  of  nexus  may 
arise  from  the  nature  and  gravity  of  the  misconduct. 
In  considering  whether  such  a presumption  arises,  the 
nature  of  the  particular  job  has  as  much  bearing  as 
the  conduct  on  whether  the  necessary  relationship 


exists.  Here,  appellant  pleaded  guilty  to  felonious 
conduct  directly  relating  to  his  professional  responsi- 
bilities. Moreover,  he  was  employed  in  a position  of 
great  responsibility  and  high  visibility.  The  Board 
found  that  impairment  to  the  public  service  could  be 
presumed  from  his  misconduct. 

As  the  Board  found  in  Merritt,  such  presumption  is 
rebuttable.  In  this  case,  appellant  introduced  testi- 
mony establishing  his  good  reputation  among  his  pri- 
vate patients  and  clergy  for  his  competence  and  reli- 
ability as  a physician  and  showing  that  his  job  perfor- 
mance had  always  been  satisfactory  prior  to  his  con- 
viction. The  Board  found  that  this  testimony  did  not 
substantially  rebut  the  presumption  of  nexus  and  that, 
in  the  face  of  the  notoriety  surrounding  the  miscon- 
duct as  established  by  newspaper  articles  submitted 
by  the  agency,  testimony  on  performance  and  reputa- 
tion prior  to  his  apprehension  was  not  persuasive. 
Furthermore,  no  evidence  was  introduced  to  show  that 
appellant's  reputation  had  not  been  impaired  among 
physicians,  medical  agencies  and  health  officials. 

The  Board  found  that  the  agency  established  the 
reguisite  nexus  between  appellant's  off-duty  mis- 
conduct and  the  efficiency  of  the  service  by  a prepon- 
derance of  the  evidence.  The  initial  decision  was 
affirmed. 

MOSES  GAMBLE,  JR.  v.  U.S.  POSTAL  SERVICE 

(Docket  No.  PH075209028)  June  8,  1981 

The  appellant  was  removed  from  the  position  of 
Custodian  based  on  the  charge  of  "dishonest  conduct" 
in  failing  to  inform  the  Pennsylvania  Department  of 
Welfare,  from  which  his  wife  was  receiving  benefits,  of 
his  employment  with  the  agency.  The  presiding  offi- 
cial affirmed  the  removal.  The  Board  reopened  the 
case  on  its  own  motion  for  consideration  of  the  nexus 
between  appellant's  off-duty  misconduct  and  the  effi- 
ciency of  the  service.  The  agency  responded  to  the 
reopening  order  with  a memorandum  supporting  the 
initial  decision  and  appellant  replied  with  a memoran- 
dum taking  issue  with  that  position. 

The  opinion  and  order  discussed  the  testimony  and 
credibility  of  witnesses,  concluding  that  all  testimony 
is  self-serving  to  some  extent,  but  that  the  record  as  a 
whole  supported  the  testimony  of  the  Postal  Inspec- 
tors. The  Board  found  that  the  record  supported  the 
determination  of  the  presiding  official  and  that  the 
charges  were  supported  by  a preponderance  of  the 
evidence.  Therefore,  the  issue  was  whether  the  appel- 
lant's conduct  affected  the  efficiency  of  the  service. 
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As  the  Board  found  in  Merritt  v.  Department  ol 
Justice,  MSPB  Docket  No.  PH075209058,  (June  8, 
1981),  it  is  necessary  for  the  agency  to  prove  the  ele- 
ments of  an  offense  which  raised  the  presumption  that 
an  employee  would  likely  act  dishonestly  with  the 
employer.  The  appellant  may  offer  evidence  to  rebut 
such  presumption. 

The  Board  found  that  the  deliberate  falsification  of 
documents  for  the  purpose  of  defrauding  the  govern- 
ment of  public  funds  was  sufficient  to  raise  a presump- 
tion that  such  conduct  impairs  the  efficiency  of  the 
service.  The  appellant  presented  no  evidence  to  the 
contrary.  The  Board  concluded  that  his  removal  would 
promote  the  efficiency  of  the  service.  The  initial  deci- 
sion was  affirmed  as  modified. 

EDWARD  GOLDSBOROUGH,  III  v.  UNITED  STATES 
POSTAL  SERVICE  (Docket  No.  AT075209278)  June  5, 
1981 

Appellant  was  removed  from  his  position  based 
upon  the  following  charges:  1)  failing  to  follow  in- 
structions and  perform  work  as  requested;  2)  verbally 
assaulting  his  supervisor;  and  3)  causing  disruption  in 
his  work  area. 

The  appellant  alleged,  through  his  representative, 
that  the  agency  should  have  recognized  that  his  prob- 
lems were  the  result  of  a medical  condition.  The 
representative  asserted  that  the  agency  should  have 
taken  steps  to  order  a fithess-for-duty  examination  and 
file  an  application  for  disability  retirement  on  his 
behalf.  Appellant  also  contended  that  the  agency  re- 
moval action  was  discriminatory  because  of  his  handi- 
capping condition.  The  presiding  official  sustained 
the  removal  action  after  an  oral  hearing.  The  appel- 
lant then  petitioned  for  review.  The  Board  found  that 
the  record  indicated  that  the  appellant  had  a substan- 
tial history  of  psychiatric  problems. 

The  Board  noted  that  an  agency  may  not  remove  an 
employee  who  meets  the  service  requirements  for  dis- 
ability retirement  and  whose  mental  condition  impairs 
his  judgment  and  ability  to  make  decisions  without 
first  advising  him  of  his  right  to  apply  for  disability 
retirement  or  applying  for  disability  retirement  on  his 
behalf.  The  record  indicated  that  the  agency  should 
not  have  effected  the  appellant's  removal  without  first 
considering  and,  if  appropriate,  applying  for,  his  in- 
voluntary retirement  for  mental  disability.  See  5 
C.F.R.  831.1203. 

The  Board  concluded  that  the  agency  acted  im- 
properly in  removing  appellant.  Regarding  appel- 
lant's allegations  of  discrimination,  the  Board  said 


that  the  presiding  official  did  not  err  in  finding  that 
claim  unsupported  by  a preponderance  of  the  evi- 
dence. 

The  petition  for  review  was  granted  and  the  initial 
decision  was  reversed. 

KAREN  J.  HIMMEL  v.  DEPARTMENT  OF  JUSTICE 

(Docket  No.  PH075209135)  June  2,  1981 

The  appellant  was  suspended  for  30  days  because  of 
her  alleged  unauthorized  use  of  a government  vehi- 
cle. She  appealed  to  the  Board's  Philadelphia  Field 
Office.  The  agency  then  wrote  the  presiding  official 
that  the  suspension  had  been  reduced  to  14  days,  and 
that  the  Board  no  longer  had  jurisdiction.  The  appel- 
lant argued  that  she  actually  had  been  suspended  for 
30  days,  and  that  the  agency  had  not  reduced  the  sus- 
pension and  awarded  her  back  pay  for  16  days  until 
more  than  53  days  after  they  instituted  the  suspension. 
She  contended  that  the  reduction  was  admission  by 
the  agency  that  the  penalty  was  too  severe,  and  that 
she  was  entitled  to  a hearing  on  the  merits  of  her  case. 
The  initial  decision  dismissed  the  appeal  for  lack  of 
jurisdiction,  and  the  appellant  then  filed  a timely  peti- 
tion for  review. 

In  granting  the  petition  for  review,  the  Board  said 
that  there  was  no  question  that  it  had  jurisdiction  over 
the  30-day  suspension  at  the  time  the  petition  was  filed. 
It  said  that  the  question  was  whether  the  agency's  later 
action  in  retroactively  reducing  the  suspension  to  14 
days  took  appellate  jurisdiction  away  from  the  Board. 
5 U.S.C.  7512(2)  and  7513(d)  restrict  that  appellate 
jurisdiction  to  suspensions  of  more  than  14  days. 

The  Board  found  that  the  nature  of  the  agency's  ac- 
tion at  the  time  an  appeal  is  filed  with  the  Board  is 
determinative  of  the  Board's  jurisdiction.  Unilateral 
action  by  the  agency  cannot  divest  the  Board  of  juris- 
diction unless  consented  to  by  appellant,  or  the  agency 
completely  rescinds  the  action  appealed.  Accordingly, 
the  Board  vacated  the  initial  decision  and  remanded 
the  appeal  to  the  Philadelphia  Field  Office  for  a new 
adjudication. 

KAMAU  A.  LATEEF  v.  NATIONAL  PARK  SERVICE, 
DEPARTMENT  OF  THE  INTERIOR  (Docket  No. 

DC0752091 14)  June  11,  1981 

Appellant  was  removed  from  service  on  charges  of 
failure  to  obey  orders  and  failure  to  comply  with  agen- 
cy procedures  for  obtaining  administrative  sick  leave. 
The  agency  brought  seven  charges  against  the  appel- 
lant of  which  only  three  were  supported  by  a prepon- 
derance of  credible  evidence.  The  presiding  official 
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concluded  that  the  incidents  found  in  the  three  sup- 
ported charges  resulted  in  part  from  a breakdown  in 
communication.  The  presiding  official  further  con- 
cluded that  the  three  sustained  charges  did  not  consti- 
tute cause  for  sustaining  appellant's  removal  for  the 
efficiency  of  the  service. 

The  agency  petitioned  for  review,  alleging  that  the 
presiding  official's  determination  was  erroneous.  It 
alleged  that  the  presiding  official  usurped  the  agency's 
discretionary  power  to  determine  what  disciplinary 
action  to  take,  and  abused  his  discretion  in  denying 
the  agency's  motion  to  reopen  its  case  to  introduce 
key  evidence. 

The  Board,  in  light  of  having  considered  the  issue 
of  the  scope  of  the  Board's  authority  to  review  agency 
imposed  penalties  in  a prior  case  [Douglas  v.  Veterans 
Administration,  MSPB  order  AT075299006  (April  10, 
1981)],  sustained  the  findings  of  the  presiding  official. 
The  Board  concluded  that  the  agency  failed  to  meet 
its  burden  of  proving  that  the  removal  was  appropri- 
ate. As  to  the  presiding  official's  failure  to  reopen  the 
case,  the  Board  found  that,  since  the  agency  had  not 
sought  to  call  appellant  as  witness  until  after  both 
parties  had  rested  their  cases,  to  permit  a reguested 
reopening  would  be  to  allow  the  agency  to  have  a sec- 
ond chance  to  prove  its  charges  after  witnessing  the 
appellant's  defense. 

The  Board  affirmed  the  initial  decision. 

ELIJAH  MERRITT  v.  DEPARTMENT  OF  JUSTICE 

(Docket  No.  PH075209058)  June  8,  1981 

Appellant  was  removed  for  possessing  and  using  in 
his  home  a small  guantity  of  marijuana  which  he  ad- 
mittedly shared  on  one  occasion  with  two  fellow  em- 
ployees during  off-duty  hours.  The  removal  was  sus- 
tained by  the  presiding  official.  The  Board  reopened 
the  appeal  on  its  own  motion  for  consideration  of  the 
relationship  or  “nexus"  between  off-duty  misconduct 
and  the  efficiency  of  the  service.  Appellant  also  peti- 
tioned for  review.  The  Board  considered  appellant's 
arguments  and  the  agency's  reply  as  well  as  the  briefs 
filed  in  response  to  its  reopening  order  and  22  amicus 
briefs  received  in  response  to  the  Board's  Federal 
Register  notice  inviting  amicus  briefs. 

The  Board  adopted  as  criteria  in  nexus  determina- 
tions two  conditions  which  must  be  met.  The  nexus 
determination  must  be  based  on:  (1)  evidence  linking 
the  employee's  off-duty  misconduct  with  the  efficiency 
of  the  service;  or  (2)  in  certain  egregious  circum- 
stances, on  a presumption  of  nexus  which  may  arise 
from  the  nature  and  gravity  of  the  misconduct.  ( Young 
v.  Hampton,  568  F.  2nd  1253)  In  the  latter  situation, 


the  presumption  of  nexus  may  be  overcome  by  evi- 
dence showing  an  absence  of  adverse  effect  upon  the 
efficiency  of  the  service.  The  burden  then  shifts  back 
to  the  agency  to  present  evidence  to  prove  nexus;  the 
guantity  and  guality  of  such  evidence  depends  upon 
the  nature  and  gravity  of  the  misconduct  as  well  as  the 
strength  of  the  appellant's  showing  in  overcoming  the 
presumption  of  nexus. 

The  standard  of  proof  for  facts  relied  upon  to  estab- 
lish the  connection  between  off-duty  misconduct  and 
the  efficiency  of  the  service  is  preponderance  of  the 
evidence.  Whether  the  facts  as  proven  logically  sup- 
port the  conclusion  that  the  agency  discipline  pro- 
motes the  efficiency  of  the  service  is  a question  of  law 
which  must  be  decided  in  the  affirmative  before  the 
action  can  be  sustained.  Criminal  conviction  alone, 
without  regard  to  the  character  and  seriousness  of  the 
offense,  is  not  sufficient  to  permit  the  presumption  of 
nexus;  nor  is  criminal  conviction  pre-requisite  to  the 
presumption  of  nexus.  In  most  cases,  the  establish- 
ment of  nexus  should  not  depend  upon  mere  assertion 
or  speculation;  the  agency  must  prove  that  the  mis- 
conduct affects  the  efficiency  of  the  service. 

In  this  case,  the  Board  found  a fundamental  flaw  in 
the  presiding  official's  reasoning  that  appellant's  mis- 
conduct was  in  conflict  with  the  agency's  regulations 
concerning  contraband.  Appellant  was  not  charged 
with  violating  the  agency's  contraband  regulations 
and  there  was  no  evidence  that  he  did  so.  The  Board 
found  that  appellant's  conduct  in  his  home  gave  rise 
to  no  logical  inference  that  he  intended  to  violate  the 
contraband  regulations  or  to  enforce  them  with  laxity. 

The  Board  further  found  that  appellant's  miscon- 
duct was  not  of  such  an  egregious  nature  or  gravity 
that  impairment  of  service  efficiency  could  be  pre- 
sumed; in  the  absence  of  such  presumption,  the  agen- 
cy failed  to  meet  its  burden  of  proof  to  demonstrate 
that  appellant's  misconduct  affected  the  efficiency  of 
the  service.  It  found,  moreover,  that  to  the  extent  that 
any  inference  of  untrustworthiness  or  reliability  was 
warranted,  such  inference  was  rebutted  by  appellant's 
evidence  that,  during  the  five  months  following  the  in- 
cident, his  job  performance  improved,  and  he  was 
recommended  for  promotion.  The  Board  reversed  the 
initial  decision  and  ordered  the  agency  to  cancel  its 
removal  action. 

JOSEPH  A.  MONTEROSSO  v.  DEPARTMENT  OF 
THE  TREASURY  (Docket  No.  BN075209023)  June  12, 
1981 

This  appeal  was  reopened  on  the  Board's  own  mo- 
tion for  consideration  of  the  nexus  between  off-duty 
misconduct  and  removal  for  the  efficiency  of  the  ser- 


6 


vice  in  an  action  based  on  that  misconduct.  In  an  ini- 
tial decision,  the  presiding  official  affirmed  the 
removal  of  appellant  from  the  position  of  mail  clerk 
with  the  Internal  Revenue  Service  based  on  three 
charges  of  failure  to  pay  financial  obligations  for 
which  court  judgments  had  been  rendered  and  one 
charge  of  failure  to  pay  a valid  tax  due.  The  agency 
responded  to  the  reopening  order  with  a memoran- 
dum supporting  the  initial  decision  and  the  appellant 
replied  briefly  in  opposition. 

In  Merritt  v.  Department  of  Justice,  MSPB  Docket 
No.  PH075209058  (June  8,  1981),  the  Board  held  that 
in  certain  egregious  circumstances  a nexus  between 
off-duty  misconduct  and  the  efficiency  of  the  service 
could  be  presumed.  The  Board  did  not  find  non-pay- 
ment of  just  debts  to  constitute  such  a circumstance. 
The  agency  may  take  an  adverse  action  only  when  it 
can  establish  that  the  employee's  non-payment  of  just 
debts  has  had,  or  will  have,  a deleterious  effect  on  the 
employee's  performance  or  on  the  agency's  ability  to 
perform  its  assigned  mission. 

The  agency's  justification  for  removing  the  appel- 
lant for  non-payment  of  his  just  debts  was  that  it  con- 
stituted an  embarrassment  to  the  agency  as  an  em- 
ployer in  the  community.  The  Board  found  the  argu- 
ment speculative  and  illogical,  and  concluded  that 
the  agency  had  failed  to  establish  a connection  be- 
tween the  appellant's  conduct  and  the  efficiency  of 
the  service. 

The  agency  also  attempted  to  justify  appellant's 
removal  by  establishing  that  receipt  of  complaints 
from  his  creditors  and  communication  of  them  to  him 
occupied  an  inordinate  amount  of  the  agency's  time. 
Recent  legislation  and  regulatory  developments  indi- 
cate a trend  away  from  imposing  on  Federal  agencies 
the  responsibility  to  bring  disciplinary  pressure  oh 
employees  who  fail  to  pay  their  just  debts.  Those  debts 
are  personal  matters  to  be  resolved  between  debtor 
and  creditor.  The  agency  was  under  no  obligation  to 
act  as  intermediary  in  this  manner.  The  Board  found  it 
a perversion  of  justice  to  penalize  appellant  for  a 
burden  assumed  voluntarily  by  the  agency. 

With  regard  to  failure  to  pay  a valid  tax  due,  the 
Board  observed  that  the  Court  of  Claims  had  affirmed 
the  removal  of  two  Internal  Revenue  Service  em- 
ployees, a tax  technician  and  a tax  collector,  for 
refusing  to  file  income  tax  returns,  in  one  case,  and 
claiming  false  deductions,  in  the  other.  However,  in 
this  case,  appellant  was  a mail  clerk,  not  a tax  tech- 
nician or  collector  and  was  not  sophisticated  in  appli- 
cation of  the  tax  laws.  The  tax  due  related  to  a real 
estate  mortgage  foreclosure  which  had  been  deter- 
mined to  be  uncollectible  by  an  agency  revenue  offi- 
cer due  to  appellant's  necessary  living  expenses. 


Moreover,  appellant  had  applied  two  income  tax  re 
funds  as  partial  payment  of  the  assessment.  The  Board 
found  that  appellant's  circumstances  warranted  an  ex 
ception  to  the  agency's  rule  reguiring  that  employees 
honor  their  tax  obligations  under  penalty  of  removal. 

The  Board  reversed  the  initial  decision  and  directed 
the  agency  to  cancel  its  removal  action. 

LEROY  J.  PLETTEN  v.  DEPARTMENT  OF  THE  ARMY 

(Docket  Nos.  CH 07528010099  and  CH0752092  . 
June  18,  1981 

Appellant  was  placed  on  sick  leave  after  the  agency 
received  a letter  from  appellant's  physician  stating 
that  it  was  inadvisable  for  appellant  to  return  to  duty 
in  a less  than  completely  smoke-free  environment  due 
to  appellant's  smoke-caused  asthmatic  condition. 

Appellant  appealed  twice  to  the  field  office.  In  both 
appeals,  appellant  claimed  that  he  had  been  placed 
on  an  indefinite  suspension.  The  presiding  official 
concluded  that  the  Board  did  not  have  jurisdiction  on 
the  ground  that  the  agency's  placement  of  appellant 
on  involuntary  sick  leave  did  not  constitute  suspen- 
sion, and  he  dismissed  the  appeals. 

Appellant  then  petitioned  for  review,  alleging  that 
he  had  been  subject  to  an  adverse  personnel  action 
tantamount  to  suspension  without  being  afforded  the 
statutory  protections  of  5 U.S.C.  Chapter  75,  and  that 
the  presiding  official  erred  in  holding  that  the  Board 
did  not  have  jurisdiction. 

In  Mosely  v.  Department  of  the  Navy,  MSPB  Docket 
No.  AT075299044  (November  19,  1980),  the  Board 
identified  those  questions  which  must  be  answered  in 
order  to  determine  under  what  circumstances  enforced 
leave  may  constitute  a suspension  within  the  Board's 
jurisdiction.  Those  questions  were:  (1)  Was  the  appel- 
lant placed  on  sick  leave  without  his  consent?;  (2) 
Was  the  appellant,  in  fact,  ready,  willing,  and  able  to 
work  during  the  period  of  leave?;  and  (3)  Was  the  en- 
forced leave  used  in  a personal,  disciplinary-type  of 
situation? 

The  Board  discussed  the  agency's  efforts  and  found 
that  the  agency  made  reasonable  efforts  to  accomo- 
date appellant's  allergy  condition  by  improving  his 
surrounding  work  environment.  Accordingly,  the 
Board  found  that  appellant  was  not  ready,  willing  and 
able  to  work  in  the  environment  as  improved  by  the 
agency,  and  his  placement  on  involuntary  sick  leave 
was  not  a suspension.  The  Board  noted  that  the  pre- 
siding official  did  not  err  when  he  concluded  that  ap- 
pellant's appeal  was  not  within  the  purview  of  the 
Board's  jurisdiction.  The  petition  for  review  was 
denied. 
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RICHARD  C.  RUSSELL  V.  DEPARTMENT  OF  THE 
NAVY  (Docket  No.  BN075299001)  June  12,  1981 

This  action  was  initially  commenced  before  the 
Board's  Boston  Field  Office  on  February  2,  1979, 
when  appellant  sought  to  enter  an  appeal  from  his 
January  16,  1979,  reassignment  from  the  position  of 
Supervisory  Employee  Development  Specialist, 
GS-235-11,  to  the  position  of  Employee  Development 
Specialist,  GS-235-11.  The  agency  had  previously 
processed  an  identical  reassignment,  effective  Octo- 
ber 23,  1978,  as  an  adverse  action,  i.e.,  reduction  in 
rank,  in  accordance  with  the  provisions  of  5 C.F.R. 
Part  752-B  (1978),  but  vacated  the  action  on  January 
5,  1979.  The  January  16,  1979,  reassignment  had  not 
been  effected  pursuant  to  adverse  action  procedures. 

The  two  issues  in  this  case,  as  set  forth  by  the  Board's 
order  of  May  14,  1979,  were:  (1)  Whether  and  the  ex- 
tent to  which  the  Civil  Service  Reform  Act  of  1978  was 
applicable  to  the  action  appealed  from;  and  (2) 
Whether  appellant  was  constructively  reduced  in  rank 
or  grade  by  his  January  16,  1979,  reassignment. 

In  regard  to  the  first  issue,  appellant  claimed  that 
his  January  16,  1979,  reassignment  should  be  consid- 
ered a continuation  of  the  original  action  of  October 
23,  1978,  and  that  his  appeal  should  be  governed  by 
the  former  Civil  Service  Commission  rules  and  regu- 
lations in  effect  on  the  earlier  date.  Another  argument 
advanced  was  that  since  the  original  action  was  found 
to  be  faulty  due  to  the  agency's  error,  and  since  even 
after  it  was  vacated  the  agency  had  4 work  days  within 
which  to  reinstate  the  action  before  the  effective  date 
of  the  Reform  Act,  the  agency's  actions  were  suspect 
and  should  not,  in  any  case,  serve  to  deny  appellant 
the  review  to  which  he  was  previously  entitled  by  law 
and  Commission  regulations. 

The  Board  held  that  the  savings  clause  of  the  Reform 
Act  and  the  implementing  regulations  do  not  provide 
special  consideration  for:  (1)  those  actions  vacated  by 
an  agency  prior  to  the  effective  date  of  the  Act  and  re- 
instated thereafter,  and  (2)  those  actions  involving 
rights  otherwise  destroyed  because  of  an  agency's 
delay  in  instituting  the  administrative  proceeding. 
The  Board  held  that  since  appellant  received  notice 
after  January  1 1,  1979,  the  Reform  Act  was  applicable. 

In  regard  to  the  second  issue,  the  Board  noted  that 
the  undisputed  evidence  of  record  show  that  on  June 
30,  1979,  the  agency  established  the  position  of  Super- 
visory Employee  Development  Specialist,  GS-235-12. 
This  position  was  thereafter  filled  through  competitive 
promotion  procedures,  resulting  in  the  selection  of  a 
candidate  other  than  appellant.  The  agency  contended 
that  the  GS-12  supervisory  position  was  established 


through  planned  management  action,  based  on  a need 
to  realign  work  in  the  division,  and  that  it  only  con- 
tained some  of  the  duties  of  the  GS-11  Supervisory 
Employee  Development  Specialist  position  previously 
occupied  by  appellant.  Appellant  argued  that  the  ac- 
tion constituted  a reduction  in  grade. 

The  Board  concluded  that  where  an  employee  is 
reassigned  from  a position  which  due  to  issuance  of  a 
new  classification  standard  or  correction  of  classifica- 
tion error  is  worth  a higher  grade,  the  employee  meets 
the  legal  and  qualification  requirements  for  promo- 
tion to  the  higher  grade,  and  where  the  employee  who 
held  that  position  is  permanently  reassigned  to  a posi- 
tion classified  at  a grade  level  lower  than  the  grade 
level  to  which  the  employee  would  otherwise  be  pro- 
moted, then  the  employee  is  reduced  in  grade. 

The  Board  said  that  the  facts  at  issue  in  this  case 
were:  (1)  whether  the  position  appellant  encumbered 
at  the  time  of  his  reassignment  was  worth  a higher 
grade  due  to  a change  in  classification  standard  or 
classification  error,  or  whether  the  position  was  up- 
graded due  to  planned  management  action;  and  (2)  if 
appellant's  position  was  upgraded  due  to  a change  in 
classification  standard  or  classification  error,  did  ap- 
pellant meet  the  legal  and  qualification  requirements 
for  promotion  at  the  time  of  his  reassignment.  Since 
the  evidence  of  record  was  inadequate  for  proper 
resolution  of  these  issues,  the  Board  vacated  the  initial 
decision  and  remanded  the  case  to  the  presiding  offi- 
cial for  further  proceedings. 

PAUL  W.  STALKFLEET  v.  UNITED  STATES 
POSTAL  SERVICE  (Docket  No.  SL075209055) 
June  10,  1981 

Appellant  was  removed  from  his  position  as  City 
Carrier  in  the  Iowa  City,  Iowa  Post  Office  for  failure  to 
meet  the  physical  requirements  of  his  position.  In  his 
petition  for  appeal,  appellant  alleged  that  the  action 
was  taken  in  discrimination  for  his  physical  handicap 
resulting  from  an  on-the-job  permanent  knee  injury 
which  aggravated  an  earlier  injury  incurred  during 
military  service  in  Viet  Nam.  He  also  asserted  that  the 
action  was  taken  in  violation  of  the  1978-81  National 
Agreement  between  the  agency  and  various  recog- 
nized unions  representing  the  agency's  employees. 
He  further  contended  that  the  action  violated  his 
retention  rights  as  a disabled  vetferan. 

In  his  initial  decision,  the  presiding  official  found 
that  the  agency's  charge  was  supported  by  a prepon- 
derance of  the  evidence.  He  found  that  the  National 
Agreement  did  not  require  the  agency  to  provide  ap- 
pellant with  a permanent  light  duty  carrier  position 
and  that  the  agency  established  it  had  no  need  for  a 
full  time  permanent  light  duty  carrier  position.  He 
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found  that  the  appellant  did  not  have  any  greater 
retention  rights  as  a disabled  veteran  than  those  ac- 
corded other  protected  employees  by  5 U.S.C.  Chap- 
ter 75,  subchapter  II.  He  further  found  that  appellant 
had  failed  to  establish  discrimination  on  the  basis  of 
physical  handicap  because  the  evidence  demon- 
strated that  appellant  was  disabled  for  useful  and  effi- 
cient performance  of  the  duties  of  his  carrier  position. 
He  concluded  that  appellant  could  not,  with  or  with- 
out accommodation,  perform  the  essential  functions  of 
his  position  without  endangering  the  health  and  safety 
of  himself  or  others  so  as  to  be  a "qualified  handi- 
capped person"  for  employment  purposes  under  29 
C.F.R.  1613.702(f).  Finally,  after  noting  that  appel- 
lant had  declined  the  agency's  offers  to  reassign  him 
to  clerk  craft  positions  in  the  Iowa  City  or  Cedar 
Rapids  Post  Offices,  the  presiding  official  found  that 
appellant's  demand  that  he  be  provided  with  a perma- 
nent light  duty  position  in  the  carrier  craft  was  unrea- 
sonable, and  that  appellant's  removal  would  promote 
the  efficiency  of  the  service. 

Appellant  filed  a petition  for  review  asserting  that 
the  initial  decision  constituted  an  erroneous  interpre- 
tation of  the  National  Agreement  and  that  the  presid- 
ing official  erred  in  determining  that  his  removal 
would  promote  the  efficiency  of  the  service.  The 
agency  asserted  that  the  petition  did  not  demonstrate 
any  error  in  the  presiding  official's  interpretation  of 
the  National  Agreement  and  that  the  presiding  official 
correctly  found  the  agency  did  not  violate  its  terms. 

The  Board  has  previously  determined  that  where 
the  provisions  of  a collective  bargaining  agreement 
represent  guiding  principles,  establish  non-discre- 
tionary  policy,  and  have  the  effect  of  regulatory  re- 
quirements, they  shall  be  treated  by  the  Board  in  the 
same  manner  as  the  provisions  of  the  agency's  regula- 
tions. After  a discussion  of  the  provisions  of  the  Na- 
tional Agreement,  the  Board  found  that  the  provisions 
did  not  require  the  agency  to  reassign  or  create  a per- 
manent light  duty  position  for  appellant  in  his  craft 
where  the  agency  had  demonstrated  it  had  insufficient 
work  available  to  warrant  the  establishment  of  such  a 
position.  Furthermore,  the  agency  offered  to  reassign 
appellant  to  a clerical  craft  position  at  the  Iowa  City 
Post  Office,  which  was  declined  by  appellant.  The 
Board  said  that  the  agency  did  not  violate  the  National 
Agreement  by  not  creating  a permanent  light  duty 
position  for  appellant.  Although  appellant  was  not 
provided  written  notice  of  the  reasons  for  the  agency's 
inability  to  reassign  him  to  a permanent  light  duty 
position  in  the  carrier  craft,  he  was  orally  informed. 
The  Board  found  that  appellant  failed  to  carry  his  bur- 
den of  proof  to  show  that  the  agency's  failure  to  pro- 
vide written  notice  constituted  harmful  error  which 
could  likely  affect  the  result  of  the  removal  action. 


The  Board  found  that  the  provisions  of  5 U.S.C. 
Chapter  75  make  no  distinction  between  covered  em 
ployees  who  are  veterans  and  non-veterans.  The  pre- 
siding official  was  correct  in  finding  that  appellant 
was  not  entitled  to  greater  job  retention  rights  than 
other  covered  employees. 

Finally,  with  regard  to  appellant's  contention  that 
his  removal  was  in  discrimination  on  the  basis  of 
handicapping  condition,  the  Board  found  no  support 
in  the  record  for  the  presiding  official's  finding  that 
the  parties  agreed  that  appellant  could  not  perform 
the  essential  functions  of  his  position  with  or  without 
accommodation.  After  discussing  testimony  concern- 
ing various  duties  and  appellant's  ability  to  perform 
them,  the  Board  remanded  the  case  for  further  devel- 
opment of  the  record  on  whether  appellant  is  a "quali- 
fied handicapped  person"  for  employment  purposes 
under  29  C.F.R.  1613.702(f). 

The  Board  found  that  the  general  principle  of  dis- 
crimination law  set  forth  i n McDonnell  Douglas  Corp. 
v.  Green,  411  U.S.  792  (1973)  is  applicable  to  dis- 
crimination based  on  physical  or  mental  handicap 
and  set  forth  the  appropriate  analysis.  For  purposes  of 
this  removal  action,  if  appellant  establishes  that  he  is 
a "qualified  handicapped  person,"  [29  C.F.R. 
1613.702(f)]  for  purposes  of  employment,  and  that  the 
agency  has  failed  to  accommodate  his  handicap  con- 
dition, a prima  facie  case  raising  an  inference  of 
handicap  discrimination  by  the  agency  will  be  estab- 
lished. Appellant  may  establish  that  he  is  a "qualified 
handicapped  person"  with  respect  to  employment  if 
he  shows  that  he  is  a "handicapped  person"  within  the 
definition  of  29  C.F.R.  1613.702(a),  and  if,  to  the  ex- 
tent possible,  he  sets  forth  a reasonable  accommoda- 
tion under  which  he  can  perform  the  essential  func- 
tions of  his  position  without  endangering  the  health 
and  safety  of  himself  and  others. 

Once  a prima  facie  case  is  established,  the  burden 
of  going  forward  with  the  evidence  shifts  to  the  agency 
which  must  show  that  reasonable  accommodation  of 
appellant's  physical  handicap  "would  impose  an  un- 
due hardship  on  the  operation  of  its  program."  29 
C.F.R.  1613.704(a).  If  the  agency's  reason  rebuts  the 
prima  facie  case  of  discrimination,  appellant  must  "be 
afforded  a fair  opportunity  to  show"  that  the  agency's 
stated  reason  for  failing  to  accommodate  his  handicap 
is  "in  fact  pretext"  for  prohibited  handicap  discrimi- 
nation. 

Accordingly,  the  initial  decision  of  the  presiding 
official  was  reversed  in  its  findings  of  fact  on  the  issue 
of  prohibited  handicap  discrimination,  and  vacated  in 
its  decision  that  the  removal  action  be  sustained.  It 
was  affirmed  in  its  findings  of  fact  on  the  remaining 
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issues  in  the  appeal.  The  case  was  remanded  for  read- 
judication of  the  issue  of  prohibited  handicap  discrim- 
ination consistent  with  this  opinion. 

ROBERT  J.  ZIEMBA  v.  DEPARTMENT  OF  THE  NAVY 

(Docket  No.  PH07528010134)  June  23,  1981 

Appellant  was  removed  based  on  the  charge  that  he 
could  no  longer  perform  the  duties  of  his  position  due 
to  a recurring  back  injury.  In  the  initial  decision,  the 
presiding  official  found  that  appellant  was  a gualified 
handicapped  person  under  29  C.F.R.  1613.702  and 
that  the  agency  had  not  reasonably  accommodated 
appellant's  handicapping  condition  as  reguired  by  29 
C.F.R.  1613.704.  The  presiding  official  held  that  ap- 
pellant's removal  was  based  on  a prohibited  personnel 
practice  and  reversed  the  removal. 

The  agency  petitioned  for  review,  contending  that 
the  presiding  official  erred  in  considering  the  merits 
of  the  removal  since  appellant  was  seeking  only  a re- 
veiw  of  his  disability  retirement  denial,  and  in  the 
alternative,  that  the  official  misinterpreted  applicable 
law  in  determining  that  the  removal  was  based  on  a 
prohibited  personnel  practice  within  the  meaning  of  5 
U.S.C.  2302(b)(1)(D). 

The  Board  noted  that  the  presiding  official  was  cor- 
rect in  considering  the  merits  of  the  removal  action 
since  appellant  had  not  completed  the  regulatory 
process  of  appealing  the  denial  of  his  disability  retire- 
ment and  his  claim  was  not  ripe  for  adjudication  by 
the  field  office.  The  Board  granted  the  petition  for 
review,  however,  noting  that  the  presiding  official 
erred  in  the  application  and  interpretation  of  5 U.S.C. 
2302(b)(1)(D)  as  it  relates  to  29  C.F.R.  1613.702. 

The  Board  said  that  although  appellant  undeniably 
fell  within  the  definition  of  a handicapped  person,  he 
failed  to  identify  the  nature  of  his  handicap  with  suffi- 
cient clarity  to  enable  the  agency  to  initiate  an  inguiry 
into  whether  accommodation  could  be  accomplished 
without  undue  hardship.  Since  appelant  could  not  per- 
form the  duties  of  his  position  and  suggested  no  possi- 
ble accommodation  to  his  handicapping  condition, 
nor  did  it  appear  from  the  record  that  any  could  be 
made,  the  Board  concluded  that  appellant  was  not  a 
qualified  handicapped  person  under  29  C.F.R. 
1613.702(f).  The  Board  found  that  the  agency  did  not 
engage  in  a prohibited  personnel  practice  and  re- 
versed the  initial  decision. 


JURISDICTION 


OGDEN  AIR  LOGISTICS  CENTER  AND  AMERICAN 
FEDERATION  OF  GOVERNMENT  EMPLOYEE, 
LOCAL  1592  (Docket  No.  HQ07128010017)  June  9, 
1981 

The  Denver  Field  Office  of  the  Merit  Systems  Pro- 
tection Board  received  a request  to  review  Arbitrator's 
Decision  No.  FMCS  79K26333.  In  the  request  for  re- 
view it  was  asserted  that  review  of  the  decision  was 
warranted  since  the  decision  was  not  in  accordance 
with  the  Civil  Service  Reform  Act  of  1978,  and  alleged 
that  the  decision  was  based  on  an  erroneous  interpre- 
tation of  5 U.S.C.  2302(b). 

The,  subject  of  Board  review  of  an  arbitrator's  deci- 
sion was  one  of  first  impression,  and  the  Board  consid- 
ered whether  and  if  so,  under  what  circumstances  it 
has  jurisdiction  to  review  such  cases.  The  Board  first 
considered  the  issue  of  its  jurisdiction.  It  concluded 
that  section  7121(d)  of  the  Civil  Service  Reform  Act  of 
1978  allows  arbitrator  decisions  to  be  reviewed  by  the 
Board,  but  only  in  cases  where  the  employee  has  been 
affected  by  a prohibited  discriminatory  action  as  set 
forth  in  section  2302(b)(1),  and  which  could  have 
been  appealed  to  the  Board  pursuant  to  section  7702. 

The  Board  concluded  that  it  did  not  have  jurisdic- 
tion in  the  current  case  to  review  the  arbitrator's  deci- 
sion. The  issue  was  whether  the  grievants  initially 
could  have  appealed  management's  action  to  the 
Board.  The  union  complained  of  implementation  of  an 
upward  mobility  program  which  management  estab- 
lished. The  regulations  of  the  Office  of  Personnel 
Management  (OPM)  in  effect  at  the  time  provided  for 
appeal  to  the  Board  concerning  employment  prac- 
tices administered  or  required  by  OPM.  The  Board 
found  that  the  implementation  of  the  program  was  not 
appealable  to  the  Board,  since  the  employment  prac- 
tice complained  of  was  not  administered  or  required 
by  OPM.  The  Board  also  held  that  it  had  no  jurisdic- 
tion since  appellant  did  not  allege  a violation  of  5 
U.S.C.  2302(b)(1)  and  there  was  therefore  no  claim  of 
discrimination  cognizable  under  5 U.S.C.  7702. 

NATHANIEL  SIMS  v.  GOVERNMENT  OF  THE  DIS- 
TRICT OF  COLUMBIA  (Docket  No.  HQ120081 10051) 
June  26,  1981 

This  case  came  before  the  Board  on  petitions  for 
review  filed  by  both  parties  after  appellant's  appeal 
was  dismissed  by  Administrative  Law  Judge  John  J. 
McCarthy  for  lack  of  jurisdiction.  Appellant  was  re- 
moved from  his  position  based  on  violations  of  the 
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Hatch  Act.  Judge  McCarthy  found  that  the  Special 
Counsel  has  the  exclusive  right  to  investigate  alleged 
violations  of  the  Hatch  Act;  that  under  5 U.S.C.  1207, 
the  Board  is  empowered  to  act  on  alleged  Hatch  Act 
violations  only  after  the  Special  Counsel  has  filed  a 
complaint  with  the  Board;  and  that  the  Board  could 
not  exercise  its  original  jurisdiction  because  the  Spe- 
cial Counsel  had  not  initiated  the  action  against  ap- 
pellant. Judge  McCarthy  also  found  that  appellant  did 
not  meet  the  definition  of  an  employee  as  contained  in 
5 U.S.C.  7511(a)(1).  Therefore,  the  Board  had  no 
jurisdiction  to  hear  the  case  as  an  appellate  matter. 

The  Board  granted  the  petition  for  review  and  dis- 
cussed at  length  the  procedure  established  by  the 
Civil  Service  Reform  Act  of  1978  for  handling  alleged 
Hatch  Act  violations.  The  Board  held  that  the  jurisdic- 
tional distinction  between  competitive  and  excepted 
service  employees  was  erased,  that  the  Special  Coun- 
sel has  the  sole  authority  to  investigate  and  prosecute 
allegations  of  Hatch  Act  violations,  and  that  the  Board 
has  the  sole  authority  to  adjudicate  whether  a Hatch 
Act  violation  has  occurred.  The  Board  held  further 
that  because  the  proceeding  did  not  come  on  a com- 
plaint of  the  Special  Counsel,  it  did  not  have  authority 
to  act  on  the  merits  of  appellant's  appeal.  The  Board 
affirmed  the  order  dismissing  the  appeal. 

PARTICULAR  EMPLOYMENT  CATEGORIES 

WINSTON  S.  MCCLINTOCK  v.  VETERANS  ADMIN- 
ISTRATION (Docket  No.  AT315H09046)  June  1,  1981 

Appellant  was  terminated  during  his  probation 
period  for  post-appointment  reasons.  He  appealed, 
alleging  the  action  was  based  on  discrimination  be- 
cause of  his  marital  status.  The  presiding  official 
found  appellant  had  not  established  a prima  facie 
case  of  marital  status  discrimination,  and  dismissed 
the  appeal  as  being  outside  the  Board's  jurisdiction. 

In  petitioning  the  Board  for  review,  appellant  con- 
tended he  should  have  another  hearing  because  he 
was  not  notified  in  time  to  get  legal  representation  for 
the  hearing.  The  record  showed,  however,  that  he 
and  his  representative  did  receive  enough  notice.  But 
even  if  he  hadn't  received  sufficient  notice,  the  Board 
said  it  would  find  no  error,  since  he  had  the  opportu- 
nity from  the  day  of  his  appeal  to  name  an  attorney  to 
represent  him,  and  had  not  done  so,  and  there  was  no 
indication  he  had  asked  for  a postponement  of  the 
hearing  until  he  could  get  an  attorney. 

The  Board  found  that  a review  of  the  initial  decision 
revealed  an  important  guestion  concerning  the  quan- 
tum of  proof  necessary  to  establish  a prima  facie  case 
of  discrimination  based  on  marital  status.  It  reopened 


the  case  on  its  own  motion.  In  the  Board's  opinion,  an 
employee  alleging  marital  status  discrimination  has 
the  same  burden  in  proving  a prima  facie  case  as  an 
employee  alleging  discrimination  banned  by  Title 
VII. 

The  appellant  did  not  introduce  any  evidence 
establishing  a prima  facie  case  of  marital  status  dis- 
crimination. Moreover,  even  if  he  had,  the  record 
showed  that  the  agency  had  given  a legitimate,  non- 
discriminatory  reason  for  the  termination.  Therefore, 
the  Board  found  that  the  appellant  had  not  presented 
sufficient  evidence  to  establish  that  the  reason  for  his 
termination  was  his  marital  status,  rather  than  the 
nondiscriminatory  reasons  given  by  the  agency. 

The  Board  affirmed  the  initial  decision  as  modified. 

ARTHUR  L.  SWEETING  v.  DEPARTMENT  OF 
JUSTICE  (Docket  No.  AT315H09025)  June  12,  1981 

Appellant  was  removed  during  his  probationary 
period,  based  on  the  charge  of  conduct  unbecoming  a 
correctional  officer. 

In  his  appeal,  appellant  alleged  that  his  removal 
was  the  result  of  discrimination  based  on  race  (Black) 
and  for  partisan  political  reasons.  Appellant  alleged 
in  regard  to  the  latter  claim  that  other  persons  in 
higher  ranks  and  connections  were  not  discharged. 
The  presiding  official  noted  that  the  Board  had  juris- 
diction over  probationary  employees'  appeals  only  in 
those  cases  involving  discrimination  based  on  partisan 
political  reasons  and/or  marital  status  in  accordance 
with  5 C.F.R.  315.806(b).  The  presiding  official  deter- 
mined, as  to  the  allegation  of  discrimination  based  on 
partisan  political  reasons,  that  appellant  has  pre- 
sented no  evidence  to  show  that  his  termination  was 
the  result  of  partisan  political  reasons,  as  envisioned 
by  the  regulations,  e.g.,  the  result  of  his  affiliation 
with  one  of  the  nationally  recognized  political  parties. 
Therefore,  the  presiding  official  dismissed  the  appeal 
for  lack  of  jurisdiction. 

The  presiding  official  erred  in  finding  that  the  Board 
lacked  jurisdiction  over  this  appeal  without  first 
affording  the  appellant  an  opportunity  to  make  an 
offer  of  proof  in  support  of  his  allegation  that  his  dis- 
charge was  a result  of  partisan  politics.  The  Board  fur- 
ther found  based  on  a lengthy  analysis  that  the  pre- 
siding official  erred  in  finding  that  the  discrimination 
alleged  must  have  resulted  from  affiliation  with  one  of 
the  nationally  recognized  political  parties  when  it  may 
have  resulted  from  affiliation  with  any  political  party 
of  candidate. 

The  Board  vacated  the  initial  decision  and  remanded 
the  appeal  to  the  field  office  for  further  proceedings. 
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PERFORMANCE  RELATED  ACTIONS 

MARY  L.  BUESCHEL  v.  DEPARTMENT  OF  HEALTH 
AND  HUMAN  SERVICES-  SOCIAL  SECURITY  AD- 
MINISTRATION. OFFICE  OF  HEARINGS  AND  AP- 
PEALS. ST.  LOUIS.  MISSOURI  (Docket  No. 
SL531D09007)  June  19,  1981 

On  March  28,  1980,  the  agency  denied  appellant's 
request  for  reconsideration  of  its  decision  withholding 
her  within-grade  increase.  It  determined  that  appel- 
lant's request  was  untimely,  and  that  she  was  not  pre- 
vented by  circumstances  beyond  her  control  from  re- 
questing reconsideration  within  the  time  limit.  Appel- 
lant appealed  to  the  Board's  St.  Louis  Field  Office, 
and  the  presiding  official  affirmed  the  denial,  finding 
that  the  agency's  rejection  of  her  reconsideration  re- 
quest was  not  arbitrary,  capricious,  or  unreasonable 
and  that,  in  the  absence  of  an  agency  reconsideration 
decision,  the  Board  lacked  jurisdiction  to  hear  the  ap- 
peal. The  appellant  filed  a petition  for  review,  alleging 
that  the  presiding  official's  decision  was  erroneous. 

The  Board  granted  the  petition  for  review  in  order 
to  consider  the  scope  of  the  Board's  review  of  an  agen- 
cy's denial  of  a within-grade  increase  where  a recon- 
sideration request  had  been  deemed  untimely  filed. 
The  Board  has  jurisdiction  to  review  an  agency's 
denial  of  a within-grade  increase  only  if  it  is  sustained 
by  the  agency  on  reconsideration.  However,  in  a case 
such  as  this,  the  appellant  must  establish  that  even 
though  she  failed  to  request  reconsideration  within 
the  regulatory  time  limit,  she  presented  sufficient  evi- 
dence to  come  within  one  of  the  exceptions  of  5 
C.F.R.  531.407(d)(1).  The  Board  noted  that  in  cases 
such  as  this,  it  will  review  the  record  to  determine 
whether  the  agency's  refusal  to  extend  the  time  limit 
to  request  reconsideration  was  unreasonable  or  an 
abuse  of  discretion.  If  the  Board  finds  that  the  agency 
did  not  abuse  its  discretion  in  denying  the  appellant's 
reconsideration  request,  it  would  lack  jurisdiction  to 
hear  the  appeal.  However,  an  improper  denial  by  the 
agency  of  a reconsideration  request  on  timeliness 
constitutes  an  exhaustion  of  remedies  and  would  give 
the  appellant  the  right  of  appeal. 

In  this  case,  the  Board  found  that  the  agency's 
denial  of  appellant's  reconsideration  request  on  time- 
liness grounds  was  not  unreasonable.  The  initial  deci- 
sion was  affirmed  as  modified  and  the  appeal  dis- 
missed for  lack  of  jurisdiction. 


MARY  K.  HATLER  v.  DEPARTMENT  OF  THE  AIR 
FORCE  (Docket  No.  DA04328090007  ADD)  June  15, 
1981 

Appellant  was  demoted  from  her  supervisory  posi- 
tion based  on  unsatisfactory  performance.  She  ap- 
pealed to  demotion,  alleging  that  the  agency's  action 
was  motivated  by  discrimination  based  on  age,  sex, 
and  national  origin.  She  further  alleged  that  the  ac- 
tion was  taken  in  reprisal  for  her  previously  filing  a 
discrimination  complaint. 

The  presiding  official  found  that  only  seven  com- 
plete specifications  and  part  of  another  were  sus- 
tained. He  determined  that,  when  considered  in  light 
of  her  position  description,  appellant  did  not  warrant 
the  demotion.  The  presiding  official  also  found  that 
appellant  had  not  met  her  burden  of  proving  discrimi- 
nation or  reprisal. 

The  agency  filed  a petition  for  review  contending 
the  presiding  official  erroneously  interpreted  5 U.S.C. 
7701(c)(1)(B)  and  5 C.F.R.  1201.56  in  failing  to  find 
that  it  proved  its  case  by  a preponderance  of  the  evi- 
dence. The  agency  asserted  that  the  sustained  charges 
were  themselves  sufficient  to  show  that  appellant's 
performance  was  unsatisfactory. 

The  Board  found  that  the  evidence  showed  that  the 
appellant  performed  inadequately  in  her  supervisory 
capacity.  However,  the  appellant  had  over  20  years  of 
government  service  and,  because  of  her  lengthy 
period  of  service  and  the  nature  of  her  performance, 
the  Board  said  that  a penalty  less  than  a four  grade 
demotion  should  have  been  considered.  Accordingly, 
the  case  was  remanded  to  the  Dallas  Field  Office. 

REDUCTIONS  IN  FORCE 

SHUN  HISHIKAWA  v.  DEPARTMENT  OF  AGRICUL- 
TURE (Docket  No.  SE035109012)  June  4,  1981 

Appellant  was  separated  from  his  position  by 
reduction-in-force  (RIF).  The  presiding  official  found 
that  the  agency  failed  to  submit  evidence  in  support  of 
its  stated  reason  for  the  RIF  and  reversed  the  separa- 
tion. 

The  agency  petitioned,  asserting  that  its  stated  rea- 
son for  the  RIF  was  lack  of  funds  due  to  a budget 
reduction,  and  that  since  the  appellant  did  not  chal- 
lenge in  his  appeal  the  reason  for  the  RIF,  the  agency 
was  not  required  to  submit  evidence  or  proof  beyond 
that  presented  in  its  specific  notice  of  RIF.  The  Board 
granted  the  petition  for  review. 
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The  Board,  citing  Losure  v.  Interstate  Commerce 
Commission,  2 MSPB  361,  found  that  the  agency  had 
established  a prima  facie  case  in  respect  to  its  stated 
reason  for  the  RIF,  and  that  in  the  absence  of  chal- 
lenge by  appellant,  or  credible  evidence  in  the  rec- 
ord to  the  contrary,  the  agency  satisfied  its  burden  of 
proof.  The  initial  decision  was  vacated  and  the  agency 
action  was  affirmed. 

RETIREMENT 

EDWARD  J.  SULLIVAN  v.  OFFICE  OF  PERSONNEL 
MANAGEMENT  (Docket  No.  DC831 L80 10335)  June 
19,  1981 

Appellant's  disability  retirement  was  denied  by  the 
Office  of  Personnel  Management  (OPM)  whereupon 
he  filed  an  appeal  with  the  Board  pursuant  to  5 U.S.C. 
section  8347(d).  The  presiding  official  focused  on  the 
doctor's  statement  that  if  appellant  continued  in  his 
position,  he  could  potentially  develop  lung  disease. 
He  then  concluded  that  disability  retirement  could  not 
be  awarded  because  a person  may  potentially  develop 
a disability  disease,  and  affirmed  OPM's  decision. 

However,  the  Board  did  not  address  that  issue  be- 
cause it  found  the  evidence  of  record  established  that 
appellant  was  disabled  for  his  position.  The  Board 
based  its  determination  of  disability  upon  the  proba- 
tive value  of  all  the  evidence,  including  objective 
clinical  findings,  diagnosis  and  expert  medical  opin- 
ions, and  subjective  evidence  of  pain  and  disability. 
The  initial  decision  was  reversed. 


SPECIAL  COUNSEL 

ACTING  SPECIAL  COUNSEL  v.  PAUL  D.  SULLIVAN 

(Docket  No.  HO  1206000 18)  June  8,  1981 

This  case  was  the  first  disciplinary  proceeding 
brought  before  the  Board.  Paul  D.  Sullivan  was 
charged  with  flagrant  political  abuse  of  the  Federal 
civil  service  merit  systems.  The  charges  grew  out  of 
his  role  in  implementing  a rotation  policy  for  district 
directors  of  the  Small  Business  Administration. 

The  Board  held  that  the  Acting  Special  Counsel  was 
reguired  to  prove  her  allegations  by  a preponderance 
of  the  evidence,  and  that  the  record  did  not  establish 
by  a preponderance  of  the  evidence  that  Sullivan 
committed  the  violations  charged.  It  further  found 
that  the  Acting  Special  Counsel's  contention  that  in- 
quiries made  as  to  political  affiliations  of  district 
directors  constituted  a violation  of  Civil  Service  Rule 
4.2  could  not  be  justified,  as  it  would  prohibit  in- 
quiries which  are  authorized  by  regulation  or  statute, 
thus  resulting  in  regulatory  infringement  of  statutory 
provisions  and  prohibiting  legitimate,  remedial  in- 
quiries. 

The  charges  against  Sullivan  were  ordered  dis- 
missed. 
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OTHER  JUNE  ISSUANCES 


THE  FOLLOWING  PETITIONS  FOR 
REVIEW  WERE  DENIED: 

ARNOLD,  M.  W.  v.  Department  of  the  Army  (Docket 
No.  DA03308 110032) 

ASBERRY,  Billy  G.  v.  U.S.  Postal  Service  (Docket  No. 
AT075281 10073) 

BINNS,  Irma  M.  v.  Office  of  Personnel  Management 
(Docket  No.  NY831L80 10096) 

BLOCKER,  Darnell  H.  v.  Department  of  the  Army 
(Docket  No.  DC075280 10285) 

CLAUDIO,  Igmidio  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF083181 10216) 

CORNELIUSEN,  Mary  T.  v.  Veterans  Administration 
(Docket  No.  BN531D8010003) 

CRUMPTON,  William  v.  Department  of  Health  and 
Human  Services,  Social  Security  Administration 
(Docket  No.  AT07528010159) 

CURTIS,  John  V.  v.  Department  of  the  Navy  (Docket 
No.  DC075299081) 

DARDEN,  Cheryl  M.  v.  U.S.  Department  of  Agricul- 
ture (Docket  No.  SL315H81 10083) 

DEGRATE,  Johnny  M.  v.  Veterans  Administration 
(Docket  No.  DA075280 10247) 

DRAPER,  Rosalind  A.  v.  Department  of  Housing  and 
Urban  Development  (Docket  No.  SL035181 10086) 
FITZGERALD,  Paul  v.  Department  of  Transportation 
(Docket  No.  SF  315H81 10389) 

FLORES,  Enrigue  V.  v.  Department  of  the  Air  Force 
(Docket  No.  DA07528010144) 

GAXIOLA,  Adalberto,  Jr.  v.  U.S.  Department  of  the 
Air  Force  (Docket  No.  DA315H99021) 

GRIMES,  Archie  N.  v.  Veterans  Administration 
(Docket  No.  CH075281 10045) 

HAAR,  Leslie  J.  v.  Office  of  Personnel  Management 
(Docket  No.  DE831L81 10001) 

HICKS,  Terry  Lee  v.  U.S.  Postal  Service  (Docket  No. 
PH075280 10338) 

HILL,  Willie  v.  Veterans  Administration  (Docket  No. 
SF075280 10473) 

HUBBLE,  Faye  H.  v.  Department  of  Justice  (Docket 
No.  DC075209228) 

JONES,  O.  Marion  v.  Community  Services  Adminis- 
tration (Docket  No.  DC075281 10309) 

LANCASTER,  Leroy  v.  Department  of  the  Navy 
(Docket  No.  PH07528010056) 

LAWRENCE,  Charles  T.,  Jr.  v.  Veterans  Administra- 
tion (Docket  No.  DA315H81 10176) 

LEAVELL,  Prentice  A.  v.  Department  of  the  Air  Force 
(Docket  No.  DA315H81 10171) 

LOPEZ,  Joseph  v.  Department  of  Health  and  Human 
Services  (Docket  No.  CH07528010017) 

MURPHY,  Edward  D.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  NY083 181 10063) 


OLAES,  Teodoro  v.  Office  of  Personnel  Management 
(Docket  No.  SE083109014) 

OLIVER,  Elizabeth  v.  U.S.  Department  of  Agricul- 
ture, Agriculture  Stabilization  and  Conservation 
Service  (Docket  No.  SL075281 10088) 

PADILLA,  Richard  L.  v.  Veterans  Administration 
(Docket  No.  DA075209197) 

PARSONS,  Glenn  D.  v.  Department  of  the  Air  Force 
(Docket  No.  DA07528010170) 

PAUL,  Edgar  A.  v.  Department  of  the  Army  (Docket 
No.  AT07528 110099) 

PAYNE,  Charles  J.  v.  Department  of  the  Army  (Docket 
No.  AT075209006) 

PENDERGRAFT,  James  D.  v.  Tennessee  Valley 
Authority  (Docket  No.  AT075209185) 

PEOPLES,  John  E.  v.  Department  of  the  Air  Force 
(Docket  No.  AT075281 10154) 

PITTMAN,  Mary  C.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  DA07528090041) 

RAGLAND,  William  C.  v.  Internal  Revenue  Service 
(Docket  No.  DC075209252) 

RODRIGUEZ,  Santiago  S.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  SF083181 10246) 

RUBIN,  Martin  v.  Office  of  Personnel  Management 
(Docket  No.  NY831L80 10028) 

SHAW,  Gilbert  H.  v.  U.S.  Postal  Service  (Docket  No. 
BN075209049) 

TURNER,  Carolyn  v.  Veterans  Administration  (Docket 
No.  AT315H8010352) 

VASQUEZ,  Juan  F.  v.  Department  of  the  Air  Force 
(Docket  No.  DA075281 10019) 

WILKES,  George  G.,  Jr.  v.  Veterans  Administration 
(Docket  No.  DC07528010194) 

WOODY,  Shelton  v.  General  Services  Administration 
(Docket  No.  SF07528 110028) 


THE  FOLLOWING  CASES  WERE  REMANDED  TO 
FIELD  OFFICES: 

GERARD,  Conrad  A.  v.  Department  of  Transporta- 
tion, Federal  Aviation  Administration  (Docket  No. 
PH531D09020) 

KRIKORIAN,  Haigaz  v.  Department  of  the  Treasury, 
Internal  Revenue  Service  (Docket  No.  BN075299025) 
MCCLOSKEY,  William  v.  Department  of  the  Treasury 
(Docket  No.  PH531D8010040) 

RASHEED,  F.  B.  v.  Department  of  the  Air  Force 
(Docket  No.  DA035 109023) 

RIVERS,  James  A.  v.  Department  of  the  Navy  (Docket 
No.  SF035309001) 

SLATEM,  Alexander  v.  Department  of  Defense 
(Docket  No.  DC035 109057) 
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STOCKTON,  Francine  v.  Department  of  Transporta- 
tion (Docket  No.  DC531D09007) 

VAN  SKIVER,  William  v.  United  States  Postal  Service 
(Docket  No.  SL075299020) 

YOUNG,  Felix  v.  Office  of  Personnel  Management 
(Docket  No.  BN831L801001 1) 

THE  FOLLOWING  CASES  WERE  AFFIRMED  OR 
AFFIRMED  AS  MODIFIED: 

BARTON,  Norman  v.  Department  of  Health,  Educa- 
tion, and  welfare  (Docket  No.  SF531D09013) 
BOUDREAUX,  Claude  T.,  Jr.  (SEE  Gillen) 
CHURCH,  Robert  W.  v.  Department  of  the  Army 
(Docket  No.  PH043209009) 

COHEN,  Stanley  I.  v.  Internal  Revenue  Service 
(Docket  No.  SF075209108) 

GILLEN,  Patrick  R.  (Docket  No.  DC07528010140), 
Gerhart  E.  Schroeder  (Docket  No.  DC07528010135), 
Claude  T.  Boudreaux,  Jr.  (Docket  No. 
DC075280 10090),  John  E.  Lake  (Docket  No. 
DC07528010124),  Ronald  C.  Kalman  (Docket  No. 
DC07528010145),  Matthew  A.  Moore  (Docket  No. 
DC07528010133)  v.  Department  of  Defense 
HAWKINS,  Michael  J.  v.  Department  of  the  Treasury 
(Docket  No.  PH075209161) 

HYTER,  Billy  C.  v.  U.S.  Department  of  the  Army, 
Corps  of  Engineers  (Docket  No.  DC035109090) 
KALMAN,  Ronald  C.  (SEE  Gillen) 

LAKE,  John  E.  (SEE  Gillen) 

LEE,  David  A.  v.  Department  of  the  Interior  (Docket 
No.  SF035 180 10091) 

MCNAIR,  Mildred  E.  v.  Department  of  Justice  (Docket 
No.  AT531D99001) 

MOORE,  Matthew  A.  (SEE  Gillen) 

PATTERSON,  James  R.  v.  Department  of  the  Navy 
(Docket  No.  AT0351 19001) 

PETERSON,  Catherine  L.  v.  Department  of  Energy 
(Docket  No.  DC075209165) 

RAICOVICH,  John  v.  U.S.  Postal  Service  (Docket  No. 
AT035309005) 

SCHROEDER,  Gerhart  E.  (SEE  Gillen) 

WANNER,  Larry  L.  v.  United  States  Postal  Services 
(Docket  No.  DC035109057) 

ZAPH,  Ronald  B.  v.  Federal  Maritime  Commission 
(Docket  No.  NY531D99001) 


THE  FOLLOWING  CASE  WAS  REOPENED: 

MCGILL,  Paul  R.  v.  Tennessee  Valley  Authority 
(Docket  No.  AT035181 10335) 


PETITIONS  TO  REOPEN  AND  RECONSIDER  THE 
FOLLOWING  CASES  WERE  DENIED: 

LERNER,  Wilana  v.  Office  of  Personnel  Management 
(Docket  No.  CSA-2-022-552) 

YOUNGS,  Bernard  H.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  RB08317800153) 


THE  FOLLOWING  APPEALS  WERE  REVERSED: 

BRANDT,  John  E.  v.  General  Services  Administration 
(Docket  No.  SL531D99002) 

CHICARELL,  Donald  L.  (Docket  No.  SF075281 10036), 
Frank  Palomares  (Docket  No.  SF075281 10038), 
Schilling,  Henry  C.,  Jr.  (Docket  No.  SF075281 10037), 
Brian  J.  Dineen  (Docket  No.  SF075281 10039)  v. 
Department  of  Defense 
DINEEN,  Brian  J.  (SEE  Chicarell) 

PALOMARES,  Frank  (SEE  Chicarell) 

SCHILLING,  Henry  C.,  Jr.  (SEE  Chicarell) 


THE  FOLLOWING  PETITIONS  FOR  REVIEW 
WERE  DISMISSED: 

MARCUS,  Beatrice  P.  v.  Department  of  the  Army 
(Docket  No.  DC075209216) 

TAFF,  Irving  v.  Office  of  Personnel  Management 
(Docket  No.  SF831L80 10262) 

THE  BOARD  AFFIRMED  THE  FOLLOWING 
ADDENDUM  DECISIONS: 

BARTON,  Norman  v.  Department  of  Health,  Educa- 
tion, and  Welfare  (Docket  No.  SF531D09013) 
HAWKINS,  Michael  J.  v.  Department  of  Treasury 
(Docket  No.  PH075209161) 


THE  BOARD  ORDERED  A DOCUMENT  SEALED 
IN  THE  FOLLOWING  CASE: 

CLAXTON,  Donald  v.  Department  of  Justice,  Bureau 
of  Prisons  (Docket  No.  SL035380 10094) 


THE  FOLLOWING  CASES  WERE  ASSIGNED  TO 
THE  BOARD'S  ADMINISTRATIVE  LAW  JUDGES: 

BALDWIN,  Terry  T.  (Docket  No.  DA083 181 10337), 
and  Elias  P.  Chavez,  Louis  J.  Davis,  Wesley  C. 
Dykeman,  Vernon  J.  Goertz,  Jr.,  Hugh  E.  Murray, 
Robert  A.  Simon  (Docket  No.  DC0831 81 10596), 
Appellants  v.  Office  of  Personnel  Management  and 
Central  Intelligence  Agency 
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CHAVEZ,  Elias  P.  (SEE  Baldwin) 

DAVIS,  Louis  J.  (SEE  Baldwin) 

DYKEMAN,  Wesley  C.  (SEE  Baldwin) 

GOERTZ,  Vernon  J.,  Jr.  (SEE  Baldwin) 

MURRAY,  Hugh  E.  (SEE  Baldwin) 

SIMON,  Robert  A.  (SEE  Baldwin) 

SPECIAL  COUNSEL  v.  Department  of  the  Army 
(Mortensen,  Jewel  M.)  (Docket  No.  HQ120681 10017) 
SPECIAL  COUNSEL  v.  Paul  J.  Comito,  Department 
of  the  Army,  Rock  Island  Arsenal,  Rock  Island, 
Illinois  (Docket  No.  HQ  120681 10057) 

SPECIAL  COUNSEL  v.  William  Tedder  (Docket  No. 
HQ  12068 110053) 

ERRATA  WERE  ISSUED  IN  THE  FOLLOWING 
CASES: 

ABUBOT,  Anselmo  C.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  RB083190042) 

CONER,  Charles  E.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  RB083190090) 

COX,  Peggy  J.  v.  U.S.  International  Trade  Commis- 
sion (Docket  No.  DC03538010204) 

DROMS,  Frank  A.  v.  Department  of  the  Navy  (Docket 
No.  DC07528010242) 

FORRESTER,  Evelyn  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF831L8010290) 

FREEMAN,  Clifford  G.  v.  United  States  Postal  Service 
(Docket  No.  SL075281 10010) 

HATLER,  Mary  K.  v.  Department  of  the  Air  Force 
(Docket  No.  DA075209244) 

HILL,  Willie  v.  Veterans  Administration  (Docket  No. 
SF07528010473) 

JOHNSON,  Hertha  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF831 L81 10441) 

LARKIN,  Jack  v.  Veterans  Administration  (Docket  No. 
DA07528010289) 

LUCAS,  Russell  C.  v.  Department  of  the  Air  Force 
(Docket  No.  SE075280 10109) 

MANTICK,  Herbert  W.  v.  Department  of  Housing  and 
Urban  Development  (Docket  No.  CH035 180 10053) 
MOSLEY,  Sally  A.  v.  Department  of  Justice  (Docket 
No.  DC315H8010376) 

OVERTON,  Lorine  W.  v.  Department  of  Treasury 
(Docket  No.  AT531D09008) 

PERRY,  Bruce  B.  v.  United  States  Air  Force  (Docket 
No.  DA315H99017) 

RUCKER,  Jack  L.  v.  Department  of  the  Treasury 
(Docket  No.  NY531D80 10042) 


A DISSENTING  OPINION  WAS  FILED  IN  THE 
FOLLOWING  CASE: 

YORK,  Leon  A.  v.  U.S.  Postal  Service  (Docket  No. 
PH075209159) 


EXTENSIONS  OF  TIME  WERE  GRANTED  IN  THE 
FOLLOWING  CASES: 

ALAMO-ESTRADA,  Pedro  J.  v.  United  States  Depart- 
ment of  the  Army,  Armed  Forces  Examining  and 
Entrance  Station,  San  Juan,  Puerto  Rico  (Docket 
No.  NY075281 10123) 

BELTON,  Benjamin  v.  Department  of  the  Navy 
(Docket  No.  AT07528090171) 

CARTER,  Harry  v.  Department  of  the  Army  (Docket 
No.  AT07528 110203) 

COWAN,  Jack  V.  (SEE  Sweeney) 

DUKES,  Arnold  H.  v.  U.S.  Department  of  Justice, 
U.S.  Customs  Service  (Docket  No.  PH075281 10219) 
FARRIS,  Aaron  v.  U.S.  Postal  Service  (Docket  No. 
AT075281 1012) 

JONES,  Annie  J.  v.  Government  of  the  District  of 
Columbia  (Docket  No.  DC035181 10078) 

NEAL,  Theodore  R.  v.  U.S.  Postal  Service  (Docket 
No.  AT07528010315) 

PATTERSON,  Dale  S.  v.  Veterans  Administration 
(Docket  No.  AT07528 110371) 

PIXLEY,  Sandra  v.  Office  of  Personnel  Management 
(Docket  No.  DC03538 110383) 

PRICE,  Jimmie  R.  (SEE  Sweeney) 

STOCKTON,  Terry  L.  v.  Department  of  the  Navy 
(Docket  No.  SF075281 10536) 

SWEENEY,  Owen  v.  Department  of  the  Treasury 
(Docket  No.  M-80-13),  Jimmie  R.  Price  v.  Depart- 
ment of  the  Treasury  (Docket  No.  AT043209001), 
Jack  V.  Cowan  v.  Department  of  the  Treasury 
(Docket  No.  M-80-16) 

THOMAS,  Charles  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  PH831L81 10215) 

WALLS,  Greenie  W.  v.  U.S.  Postal  Service  (Docket 
No.  AT07528 110075) 


THE  FOLLOWING  CASES  INVOLVED  THE  SPECIAL 
COUNSEL: 

ACTING  SPECIAL  COUNSEL  v.  Department  of  State 
(Docket  No.  HQ12681 10004)  • 

ACTING  SPECIAL  COUNSEL  v.  Department  of  the 
Army  (Docket  No.  HQ120681 10017) 

SPECIAL  COUNSEL  v.  Department  of  the  Army 
(Docket  No.  HQ120681 10017) 


16 


FOR  YOUR  INFORMATION: 


DIGEST 

The  DIGEST  is  a monthly  publication  containing 
summaries  of  Board  orders  and  a list  of  other  Board 
orders  and  issuances.  It  is  available  from  the  Super- 
intendent of  Documents  on  either  a subscription  or 
single  issue  basis.  The  price  for  a subscription  is  $13 
per  year;  ($16.25  outside  the  United  States).  Single 
issues  are  also  available  at  a price  of  $1 .75  per  issue; 
($2.25  outside  the  United  States).  Please  address  sub- 
scription or  purchase  inguiries  to:  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Wash- 
ington, D.C.  20402. 

PUBLISHED  BOARD  DECISIONS  AND  INDEX 

Decisions  of  the  United  States  Merit  Systems  Pro- 
tection Board  (Volumes  I and  II)  and  Index  to  Deci- 
sions of  the  United  States  Merit  Systems  Protection 
Board  are  available  from  the  Superintendent  of  Docu- 
ments, U.S.  Government  Printing  Office,  Washing- 
ton, D.C.  20402  at  $27  for  the  three-volume  set;  Stock 
No.  062-000-00002-3.  Covering  the  period  of  January 
11,  1979  through  July  22,  1980,  these  volumes  consist 
of  final  actions  taken  by  the  Board  after  the  issuance 
of  an  initial  decision  in  an  appeal  from  an  agency  ac- 
tion, Board  actions  in  cases  where  it  has  original 
jurisdiction,  and  precedential  interlocutory  actions. 
In  most  cases,  the  preceding  initial  or  recommended 
decision  is  included.  The  cases  are  indexed  in  the  ac- 
companying multi-part  index  volume. 


INITIAL  DECISIONS 

Initial  decisions  made  in  the  field  offices  are  avail- 
able on  microfiche.  The  microfiche  and  its  indexes 
may  be  viewed  at  any  of  the  Board's  field  offices  or  in 
the  library  at  the  Board's  central  office.  To  subscribe 
to  the  microfiche  "Federal  Employee  Appeals  Deci- 
sions" at  $150  per  year  for  microfiche  and  index,  con- 
tact the  National  Technical  Information  Service,  5285 
Port  Royal  Road,  Springfield,  VA  22161. 

BOARD  ORDERS 

All  Board  orders,  opinions  and  indexes  may  be 
viewed  at  the  Board's  central  office.  Copies  of  indi- 
vidual decisions  may  be  obtained  by  sending  a written 
reguest  to  the  Office  of  the  Secretary,  Room  220,  1717 
H Street,  NW.,  Washington,  D.C.  20419.  Reguests 
should  include  appellant's  name,  docket  number  and 
date  of  the  decision. 


The  DIGEST  is  produced  in  the  Of  lice  of  the  Secretary 

Secretary:  Robert  E.  Taylor 
Executive  Editor:  Ada  Kimsey 
Managing  Editor/Designer:  Elizabeth  Principe 
Legal  Reviewer:  Frederick  G.  Seelman,  Jr. 

Office  of  General  Counsel 
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DEFINITIONS 


These  definitions  are  provided  for  clarification  pur- 
poses only  and  are  not  intended  to  convey  the  strict 
legal  meaning  of  the  term. 

Deciding  Official — the  official  who  renders  the  agen- 
cy's decision. 

Field  Office — the  Board  office  authorized  to  receive 
appeals  from  the  area  where  the  appellant's  duty  sta- 
tion was  located  when  the  agency  action  was  taken; 
there  are  1 1 MSPB  field  offices. 

Initial  Decision — the  field  office  decision  made  by  the 
presiding  official  in  response  to  petition  for  appeal. 
The  initial  decision  becomes  final  in  35  days  unless  a 
petition  for  review  is  filed  with  the  Board  and  granted. 
In  that  case,  the  Board's  decision  becomes  the  final 
decision.  If  the  petition  for  review  is  denied,  the  initial 
decision  becomes  final  five  days  after  the  issuance  of 
the  denial. 


Petition  for  Appeal — the  reguest  filed  with  a Board 
field  office  for  review  of  an  agency  action. 

Petition  for  Review—  the  reguest  filed  with  the  three- 
member  Board  in  Washington,  D.C.,  for  review  of  an 
initial  decision  of  a presiding  official. 

Presiding  Official — any  person  designated  by  the 
Board  to  preside  over  any  hearing  or  to  make  a deci- 
sion on  the  record.  The  presiding  official  referred  to 
in  the  DIGEST  summaries  is  usually  a Board  field  of- 
fice official  designated  by  the  Board  to  perform  these 
duties. 

Proposing  Official — the  agency  official  who  initiates 
an  action  to  be  taken  against  an  employee. 
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